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Where is the Trust? The House Appropriations Committee Wednesday
approved, 28-21, the HUD-Transportation funding bill for FY2015
[http://appropriations.house.gov/uploadedfiles/hrpt-113-hr-fy2015-thud.pdf] that
would keep cut house and community development programs from current levels,
but increase funding over the level requested by the Administration. The bill
proposes to keep federal highway funding at current levels. In total, the bill reflects an allocation of $52
billion in discretionary spending – an increase of $1.2 billion above the fiscal year 2014 enacted level and
a decrease of $7.8 billion below the President’s budget request. Within the legislation, funds are targeted
toward transportation, infrastructure, and housing programs of national need and significance that have
the biggest impact on Americans and communities across the country. As reported, the bill would provide
$41 billion for highway projects next year, $7 billion less than the President’s request. The committee
rejected an attempt by Democrats on the panel to restore funding for the Transportation Investment
Generating Economic Recovery (TIGER) grant program to the $600 million in the fiscal 2014 budget
from the $100 million in the committee’s bill—far below the White House request for $1.16 billion.
Amtrak would receive $850 million in capital grants next year under the committee's bill, $200 million
less than in 2014 and some $400 million less than requested by the Federal Railway Administration. The
committee's bill would reduce the New Starts grant program for rail and transit projects to $1.7 billion
from $1.9 billion in 2014. The president's 2015 budget seeks $2.5 billion for the capital improvements
grant program.
Gasp! The Governmental Accounting Standards Board is preparing to release a draft statement on other
OPEB or post-employment benefits that will, according to its chairman, “mirror” GAB’s new pension
standards—with the Board expecting to approve the draft guidance later this month and release it by the
end of June. According to the Board, just as its new pension standards require state and local governments
that offer defined-benefit pension plans to report a net pension liability in their financial statements, the
OPEB draft guidance would mandate state and local governments to recognize a net OPEB liability. The
new standards for governments are expected to be effective for fiscal years beginning after June 15th. The
draft reporting requirements may increase the size and annual expenses of governments’ OPEB reporting
responsibilities, and, according to the Board, state and local governments’ OPEB liabilities could exceed
their net pension liabilities, because municipalities generally do not set aside money to finance their
OPEB promises. To the extent there is good news, it is that Jean-Pierre Aubry, an assistant director at the
Center for Retirement Research at Boston College, who was on the panel at which I spoke Monday in
Minneapolis, said the center looks at state-administered OPEB plans and has found that total reported
OPEB liabilities are often significantly lower than state and local governments’ pension liabilities, which
could be because retirees are often shifted to Medicare after a few years and OPEB benefits can be more
easily changed than pension benefits. Mr. Aubry noted that some of the findings of the center’s initiative
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relating to local governments and pension plans have found that local governments participate in state
plans, and that many plan sponsors have made reforms. Nevertheless, he warned many local governments
will face challenges from the new GASB pension standards. Under the standard, employers that
participate in cost-sharing state plans will have to report their portion of the plans’ unfunded liability on
their financial statements. In addition, many localities participate in state plans, so they will see increased
reported unfunded liabilities because of the new requirement.
The Senate yesterday voted 91-7 to pass and send to the White House a $12.3 billion
water infrastructure authorization bill, the Water Resources Reform and Development
Act, following the House’s 412-4 vote Tuesday. The bill authorizes funding for 34
specific ports, inland waterway, and flood control projects expected to cost a total of
$5.9 billion of federal spending through 2019 and another $6.9 billion through 2024.
Spending on some projects is expected to extend for several years beyond 2024. The bill
establishes a five-year, $350 million low-cost credit program for water projects modeled on the popular
Transportation Infrastructure Finance and Innovation Act for road and transit projects. Under the
provisions, the bill’s credit enhancement programs, which will be jointly overseen by the EPA and the
Army Corps of Engineers, can fund up to 51% of a project’s cost, but not in conjunction with tax-exempt
bonds. The Corps of Engineers is directed to develop a pilot program of up to 15 public-private
partnerships for projects including inland navigation, flood damage reduction, and coastal harbor and
channel improvements, with the soon-to-be new law stipulating that the private partner may have full
management control for financing, design, and construction aspects of the project.

State & Local Finance
State Debt. In a new report this week, the rating agency Moody’s was decidedly unmoody in reporting
that its state debt survey shows new debt issuance falls to lowest level in 20 years, reporting that the rate
of growth in the outstanding debt issued by the states last year slowed for a fourth consecutive year and
was also the slowest growth in debt for the last 20 years. The report, “2014 State Debt Medians: Appetite
for Borrowing Remains Weak,” also notes that Moody’s forecasts state debt levels to continue to show
only modest growth in 2014. Author Kimberly Lyons, a VP, wrote: “The continued slowdown in the
growth of net tax-supported debt primarily reflects a new conservative attitude toward debt among the
states…Growing spending pressures coupled with inconsistent revenue growth and uncertainty over
future revenue trends have forced states to take a cautious approach when considering the addition of new
debt service costs to their budgets.” Nevertheless, Ms. Lyons noted that debt service costs increased by
8% in 2013, up from the 3% increase in 2012, reflecting a return to normal debt service levels after years
of what she termed “artificially low debt service.” Moody’s also found very low levels in variable rate
demand debt and privately placed bank loans among states. Variable rate demand debt comprises just
$21.6 billion of outstanding state debt (4% of total) and private bank loans just $3.5 billion (0.01%).
Moody's said its review of the private agreements finds similar credit terms to those contained in banksupported financings for state borrowers in the public market. Moody’s 2014 state debt medians are based
on the rating agency’s analysis of calendar year 2013 debt issuance and fiscal year 2013 debt service.
State Camelot Index. My friend and state policy guru par excellence, Marcia
Howard, this week in her annual report on the Camelot Index writes: “Most measures
of state performance focus heavily on economic criteria. As a result, broader
consideration of a state’s ‘quality of life’ can get lost. Life is more than a job; it
involves being part of a community, securing health care, paying for college, and
having stable and predictable tax costs. The Camelot Index shows that only a few
states excel in every single area, but most states have at least one or two areas where
they do a commendable job.” I continue to strongly recommend you subscribe through Federal Funds
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Information for States to receive State Policy Reports: this issue is especially invaluable in providing state
leaders with how the 50 states rank, bringing together measures of economic vitality, health, education,
crime, society and government. In the current Index, many states rank consistently across measures, while
others do quite well on some measures but not others.
Rethinking State-Local Relations. As we reporting earlier this a.m., the Michigan House
overwhelmingly passed and sent to the Senate the 11- bill support and state oversight package from the
House’s special Committee on Detroit’s Recovery and Michigan’s Future. The sense of momentum,
moreover, was bolstered this week with the announcement by U.S. Judge Gerald Rosen, appointed by
Judge Steven Rhodes to act as chief mediator in Detroit’s Chapter 9 case, that the Michigan Building and
Construction Trades Council has pledged $3 million to $5 million to the city’s retire health care benefits.
The move comes in the wake of House Speaker Jase Bolger’s demand that Detroit’s unions pledge money
to the grand bargain.The House action yesterday adds significant, bipartisan momentum to reshaping
state-local relations in Michigan with Gov. Snyder heralding the action: “It’s important for them to look
at all the margins these passed…I would encourage the Senate to move promptly. It would be helpful to
get it done quicker because people are voting…This settlement will allow us to more quickly resolve the
bankruptcy issues, and create a solid, sustainable fiscal foundation to support Detroit’s continuing
turnaround…Detroit is an important part of Michigan’s identity…Let the city’s resurgence show the
world that Michiganders are standing together and growing stronger as we accelerate our continuing
comeback.” The announcements came in the wake of this week’s hearing, at which former New York Lt.
Gov. Richard Ravitch, who is serving as an unpaid advisor to U.S. Bankruptcy Judge Steven Rhodes and
who played a key role in New York City’s recovery from its fiscal crisis in the 1970s, testified, warning
that accounting practices are one of the most important criteria for Detroit as it exits state and court
oversight: “Detroit is the most egregious example of a city in severe financial difficulty that I’ve seen.”
Telling the committee that the eyes of the nation are watching this case, he added that “the most important
piece of this legislation is that the city be required to budget according to generally accepted accounting
practices. There can be no more borrowing to cover deficits.”
The package that sailed through the House yesterday also earned the blessing of Detroit Mayor Mike
Duggan, who had successfully pressed for amendments to clarify the criteria the Motor City would need
to meet in order to gain independence from a proposed oversight committee. In addition, Mayor Duggan
successfully urged that Detroit City Council be permitted to appoint one additional member to the
proposed oversight board—a change from the pending proposal under which the state would name six of
the seven appointees, and the Mayor of Detroit would pick the seventh member. The likely final state
legislation will include a series of conditions to be met for the city to escape state oversight mandating
three consecutive years of “deficit-free budgets,” while adhering to generally accepted accounting
principles; certification by the state treasurer and city’s chief financial officer that Detroit can borrow
money; adherence to a court-approved bankruptcy plan of adjustment and reorganization plan, and
earning an A-minus bond rating from at least one national credit rating agency. Nevertheless, Fabulous
Matt Fabian, managing director of Municipal Market Advisors, opines it will likely take Detroit a decade
or longer to heal its junk-status bond rating following kits chapter 9 that threatens to nearly wipe out some
bondholders: “In the scale of Detroit’s problems, they should be willing to wait a decade or longer to have
the affirmation,” Fabian said in an interview…This is a long-term process that’s not going to be cured
quickly.”
State Governance Failure? Perhaps Congress is contagious, rather than Detroit, and its inability to
govern or operate has infected its neighboring state of Virginia, where, this week, the Virginia House
Appropriations Committee heard a presentation on what happens if a budget agreement is not reached by
the end of next month: There would be a potential shutdown: no money to pay state employees, no way to
fund bonds for public school repairs or any cash left to pay those contractors who provide services the
commonwealth outsourced to private firms. In other words, Virginia would imitate the federal
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government’s blinding failure last October and just shut down. The key issue appears to be an inability to
reach consensus how to address the issue of Medicaid expansion, with the Governor and Democrats
committed to expanding Medicaid to as many as 400,000 uninsured Virginians though the Affordable
Care Act, while leading Republicans have stood united in their opposition to all things Obamacare.
Adding to the disarray, Virginia House Appropriations Committee members this week learned that the
latest revenue collections from the state forecast an approximately $300 million budget shortfall—a
shortfall in part due to last year’s federal shutdown and sequester. As some legislators warned, even if the
Medicaid issue is settled, it is likely to take longer for the two chambers to agree on the final spending
bill, or, as one legislator nicely framed the problem: “Before we were talking about nickels and
dimes…Now we’re talking about $100 bills.” But the Congressional mimicry could have more serious
repercussions: state legislators received a briefing on whether Governor Terry McAuliffe has the
authority to keep the government open if no budget bill is passed. The answer to that question, state
attorneys explained, is that the government could remain open, but employees would basically be working
on an “IOU” basis until a budget were finalized, with attorneys noting the governor has no authority to
spend money without a budget adopted by the General Assembly.
Reshaping the Nation’s Cities. The ever so insightful Matt Posner of Municipal Market
Advisors monitors defaults and impairments of state and local debt—and puts them in
context. This week, he writes there were a larger number of default filings for the two
weeks ending May 2, but the rolling trend in first time defaulters remains intact. He adds
that, consistent with seasonal expectations, notices of municipal defaults and impairments
spiked in
those last two weeks,
as certain problem
issuers faced Mayday
payments. In addition,
he reports a jump in
new credits being filed
for
their
first
impairment
notices,
resulting
in
12
additions
to
the
Advisor’s database,
and that there were two
more
first
time
defaulters, bringing the
year to date total to
11, affecting some $320
million in outstanding
state and local bonds.
That, he wrote, means
the number of first-time
defaulters
remains
strongly skewed toward non-rated issuers (please see MMA’s chart above), so that, differentiating rated
versus non-rated issuers, one can readily observe the generally strong state of state
& municipal credit.
Uh Oh. Last week, scientists warned that a massive chunk of the West Antarctica
Ice Sheet will eventually drift into the sea and melt, raising sea levels at least 10
feet higher than previous predictions. The warning came even as scientists at
Climate Central predicted that rising sea levels could put the homes of nearly 5
million Americans underwater by the end of this century. Mayor Dawn Zimmer of Hoboken, N.J., a
member of President Obama’s Task Force on Climate Preparedness and Resilience, who had first-hand
experience with the devastation caused by Hurricane Sandy — and the four floods that have hit her city
since — described to NPR’s Morning Editions actions here city had taken, including purchasing land and
building new parks to help absorb rainwater; retaining as much rainwater as possible and updating the
city’s drainage and pumping systems. She noted: “We’ve had ... four major flood events [since Hurricane
Sandy]. So that means people’s cars are totaled, people’s homes are still getting flooded. We’re seeing it
on a regular basis, these heavy downpours. So, to a certain extent, the climate change assessment that just
came out reaffirms what we absolutely have to do.” Mayor Zimmer described her hopes that her city can
implement this integrated strategy that is going to allow it to live with water, noting: “We can do this. We
can adapt. And we must adapt. We see it in Hoboken and Weehawken and Jersey City. This is the no. 1
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priority for me, as the mayor of Hoboken. This is the biggest challenge that our city is facing. We are
living with this now and we need to figure out a way to live with water.” In Hoboken, she reports, “We
passed a flood-prevention ordinance that says, for future buildings, [they have] to be built with all of the
utilities raised up — with the mechanicals for the elevators, for example, all raised up, so that those
buildings in the future will be much more resilient.” But she also added that as a member of President
Obama’s Climate Change Task Force, she is continuing to advocate...for changes in the National Flood
Insurance Program, which would enable greater support for local leaders seeking to raise funds towards
raising utilities: “Right now…we’re paying into this system where we don’t really get much out of it. So I
think we really need to really try to look at those federal policies. The Virginia Pilot, in an editorial today,
notes: “When rain started falling Friday morning, it seemed like a typical spring shower rather than a
monsoon. Within an hour, plenty of folks headed to work found themselves in want of an ark. That’s
Norfolk, where sinking land and rising seas combine to put the city at risk of flooding from heavy rain,
high tides, storm surge, lunar pull, unfavorable horoscopes and cross-eyed looks.”
As we observe the changing economy—what with the sharing economy, the impact of the internet on work
hours and locations, we can anticipate it will lead to profound changes in transportation and housing.
Because the internet is permitting more people to work from anywhere, anytime, the old model of cities
and suburbs is becoming increasingly obsolete.
Shared Services, Consolidation of Local Governments, Distress & Dissolution.
Changing demographics and the growing trend gap increasingly denote an inability for
local governments to provide the essential public services desired by their citizens at
levels acceptable to taxpayers—or to take advantage of the efficiencies of shared
essential services. But sharing, as we have observed all week, whether it be water and
sewer services, or public financing for museums, between local governments is—to put
it simply—a bear. Just as we wrote in our report on the Windy City that: “[T]he exceptional number of
local governments in Illinois cannot but mean that greater efficiencies could be wrung from the system.”
So too the Michigan legislature and Detroit metro area governments are struggling to determine how it
might be politically possible in an arena where there are stark disparities in local fiscal capacity and
capability in many of the state’s municipalities.
Challenges of the Emerging Sharing Economy. The New York Attorney General Eric
Schneiderman and Airbnb have reached an agreement that appears to both address the
state’s apprehensions regarding potential tax and occupancy violations, while protecting
the privacy of hosts, after acting New York Supreme Court Justice Gerald Connolly had
determined that evidence in the case suggests that airbnb hosts “regularly using their
apartments to provide lodging to guests who may not be complying with state and local tax registration
and or collection requirements.” Airbnb claims the majority of its hosts are “regular people, renting out
their own home to travelers” for extra income. But, it will comply with a New York State probe of its
activities aimed at determining whether they violate occupancy or tax codes. Airbnb will now inform its
hosts about occupancy laws and the New York City occupancy tax of 14.75 percent.
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Figure 1 Illustration by David P. Hayes

Pensionary Tidings
The State & Local Uncola. The Garden State’s budget and finance officer this week reported New
Jersey confronts a deficit of almost $2.7 billion over the next 13 months, after Governor Christie
announced pension cuts to balance two budgets: first, he plans to cut the state’s contribution to its pension
system to make up for lower-than-anticipated revenue―a credit negative, according to Fitch Ratings,
which this week reported the state would reduce the pension contribution by $884 million from the
amount the Governor had previously promised in response to the reported $1.07 billion revenue shortfall
in fiscal 2014, and by $1.57 billion in the next fiscal year—actions which the Governor justified as taken
in order to maintain a constitutionally required balanced budget. The actions appear to reverse the
agreement reached with the legislature three years ago, when the Governor and legislators reached an
agreement to ramp up contributions to the state’s pension system over the course of seven years—with the
full commitment to fully cover annual actuarial required contributions. However, the Governor has the
authority to make the change to current fiscal year funding by executive order; he would require the
legislature’s approval for next year. Fitch senior directors Marcy Block and Karen Krop wrote in a
statement: “However, the proposal to cut the pension payment for fiscal 2015 by $1.57 billion as the
primary means to close the identified $1.75 billion budget gap for next year is particularly troubling,
warning the cut will make the state’s long-term liability challenge even larger, adding that the fact that the
state is doing this in the midst of an economic recovery is of particular credit concern. Gov. Christie, in
making his announcement, noted: “I have made the decision that we are not going to blindside our
students,” in explaining his decision to cut pension contributions. "We are not going to blindside our
seniors, our higher education institutions or those who rely on the safety net the state provides to balance
our budget with only six weeks left in the fiscal year.” Maybe just their future. On Wednesday, New
Jersey Treasurer Andrew Sidamon-Eristoff testified before the New Jersey Assembly Budget Committee
that the Christie administration perceived its pension funding as consisting of two parts - one to support
the normal costs of future pensions of current employees and the other to support the inherited
underfunded actuarial liability. He testified the Garden State this year and next would just make
contributions for the former part, and that the state planned to resume funding the latter part in fiscal year
2016—affirming the state’s responsibility for its pension’s underfunded actuarial liability, and reiterating
the Governor’s view that the state must change its pension and other postemployment benefits to reduce
the amount for which the state was responsible, and denying the state was walking away from its longterm obligations. In the last two months all three ratings agencies have downgraded New Jersey’s general
obligation rating to A-plus or the equivalent. With six weeks left in the fiscal year, the state is $1.07
billion short, according to David Rosen of the Legislative Services office; beginning on July 1, the
Garden State’s new fiscal year, New Jersey will have a $1.59 billion shortfall. Moody’s has lowered New
Jersey’s credit one step, the sixth rating cut since Gov. Christie took office in 2010. The Governor, a
potential 2016 candidate for president, said in February that public-employee unions must agree to
changes in retirement and health plans because his 2011 overhaul did not go far enough to contain costs.
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That measure required the state to make one-seventh of its pension contribution in fiscal 2012 and then
raise the payment each year until
reaching the full annual amount in 2018. But
Garden State Assembly Speaker
Vincent Prieto, a Democrat from Secaucus, said
that the Governor’s policies further
endanger New Jersey’s finances: “The governor's
plan is the result of five years of
budgeting decisions that left New Jersey no room
to handle any revenue shortfall, let
alone a crisis…Those decisions were unfortunate
and irresponsible, and if wasn’t for the fiscal responsibility of Democrats, things would be even worse.”

Public Trust & Ethics
From the Richmond Times Dispatch last week:

Successful government relies on trust. The breakdown of comity at all levels reflects the
citizenry’s lack of confidence in institutions and individuals. Washington’s woes are well
documented. Local jurisdictions suffer self-inflicted damage as well.
Tuesday’s story, “Official nearly exited with extra $400,000: Richmond prosecutor will review
sick leave deal,” does not flatter the city.

Quotes of the Week
“Detroit is, for better or worse, an inseparable part of this state: It simply cannot be liquidated like a
private business and sold away. The citizens will remain. The infrastructure will remain. And we must
address it.” ~ Michigan House Speaker Pro Tem John Walsh (R-Livonia), who is chairing a special
committee in the legislature to oversee the package of bills that will determine the City of Detroit’s future.
TIME TO STEP UP
Daily Press Editorial (Paywall for certain articles)

Running for public office takes courage, confidence and the committed support of family
and friends. The endeavor is not easy — walking through neighborhoods and knocking
on doors takes plenty of time and effort — nor is it cheap, since campaign signs do not
grow on trees. So as we head down the stretch toward Election Day, we extend our
gratitude to those who volunteered for the experience and seek a place in local
government. And we encourage other civic-minded citizens to lend their time and talent
to the calling of public service, since our communities will surely benefit as a result.
“Property values are back up faster than expected, but the pressure is still there…It’s hard to be a city in
Michigan because state policy is very negative toward cities in general.” ~ Eric Scorsone, an economist
at Michigan State University in East Lansing who specializes in municipal finance.
“The decision here is most likely all or nothing: One side is going to win and the other side is
going to lose — and that’s going to be very happy on one side and very tough on the other
side.” ~ U.S. Bankruptcy Judge Steven Rhodes.
“Municipal Bankruptcy, to a large degree, is like ‘Let’s Make A Deal.’ ” ~ The incomparable Jim Spiotto.
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“State and local finances are very important to the stability of our economy. I think that the complete
elimination of the state and local deduction would be something that would be a real challenge for many
jurisdictions.” ~ U.S. Treasury Secretary Jacob Lew, testifying before Congress on the proposed tax
reform plan recently released by Ways and Means Chairman Dave Camp (R-Mi.).
Little Legalities

FOIA. In an Illinois case where the issue on appeal was whether the office of the State’s Attorney of
Kendall County is exempt from the disclosure requirements of the Freedom of Information Act (FOIA) (5
ILCS 140/1 et seq. (West 2010)) on the grounds that the State’s Attorney’s office is part of the judicial
branch of Illinois government and therefore beyond the reach of the FOIA. The Illinois Supreme Court
overturned the lower court and found that the state attorney’s office is, in fact, part of the state’s executive
branch. Here, Larry Nelson, on behalf of media companies, submitted a request to Kendall County under
the Freedom of Information Act (FOIA), 5 ILCS 140/1, to copy all emails sent and received by two
assistant states’ attorneys in January 2010, via county email. The county advised him to submit his
request to the state’s attorney’s office. Nelson demanded that the county comply within 5 days of the
original request. The county asserted a need for consultation that precluded meeting the deadline. Nelson
requested review by the Public Access Counselor, Office of the Attorney General, under 5 ILCS 140/9.5.
That office declined to act because the state’s attorney’s office had responded; although some information
was denied as exempt, the state’s attorney had received approval for that decision and Nelson had not
asked for review. Nelson filed suit and filed another FOIA request, excluding emails that were limited to
discussions: with law enforcement personnel concerning pending cases; with defense counsel in pending
cases; or with county board members or elected county officials. The circuit court dismissed, holding that
the judicial branch is beyond the reach of the FOIA. The appellate court affirmed. The Illinois Supreme
Court reversed. Case law consistently recognizes that the state’s attorney’s office is part of the executive
branch, which is subject to FOIA. Nelson v. County of Kendall, Illinois Supreme Court, #116303, May
22, 2014.
Attorney’s fees authorized where state fails to follow controlling precedent. A California Superior
Court has awarded attorney’s fees in the amount of $2.6 million in a case where the Board of Equalization
failed to follow directly applicable appeals court precedent. The court agreed with the taxpayer that the
board’s position was “not substantially justified,” given that the court’s own ruling described the factual
similarities between the case and controlling precedent as follows: “[One] could almost substitute the
names of the plaintiff and the monetary amounts, and the facts would be essentially the same.” The Board
argued that it was nevertheless justified in defending the same position in this case, because lack of
budget and the inability to present expert testimony prevented it from having a sufficient opportunity to
defend itself in the prior case. While this was unfortunate, said the court, its ruling in this case, granting
the taxpayer summary judgment, made clear that “the additional expert witness testimony did not even
create a triable issue of fact.” There was nothing to try, the court wrote, since the transactions in question
were not taxable as a matter of law, based on binding precedent. The Board also argued it was entitled to
defend its position in this case, because it should not be required to accept that the court of appeal opinion
as the “last word.” While it was certainly conceivable, the court noted, that a different appellate division
might decide the case differently; the question here was whether the taxpayer should have to subsidize an
effort by the board to accomplish that goal―a question to which the court responded “no.” The court
further observed that the board was not a typical private litigant, noting that litigation is oftentimes a war
of attrition, where the side with the greater resources prevails not on the merits, but rather on the lack of
ability to finance litigation to the end, adding that there may often be cases where the taxpayer does not
have the financial resources to pursue taxes that may wrongfully have been imposed. The court also
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rejected the board’s contention that a single holding contrary to the board’s position would not prevent
that position from being deemed “substantially justified.” That might be true where the contrary holding
is not binding, said the court, but here, it clearly was. The court did, however, agree with the board that
the “fee clock” should not start running until the appellate court’s decision was final and remittitur was
issued. But the court also found a “special factor” applied, allowing a higher rate of fees to be awarded
since the taxpayer’s attorneys, “in addition to being extremely capable, were uniquely qualified to handle
the case.” Lucent Technologies Inc. v. State Board of Equalization, California Superior Court, County of
Los Angeles, BC402036; BC474710, 4/21/2014.
Is a Film credit application an enforceable contract? The Michigan appeals court has ruled
that an applicant for the state’s film credit did not have a contract with the state. In order to
receive the tax credit, a taxpayer must make an investment in a project, enter into an
agreement with the state film office, receive a certificate from that office, apply to the
treasury department for the credit and not be delinquent in any tax. Here, the applicant had asked the film
office for an agreement and had submitted some information requested, including information about an
investment made in the state, but had been denied for lack of appropriate documentation. The court
therefore found that the applicant could not sue for breach of contract. Not only was there no binding
written agreement, the court also noted that there is a “strong presumption that statutes do not create
contractual rights.” Specifically, said the court, for there to be an enforceable agreement, “the statutory
language must provide for the execution of a written contract on behalf of the state.” West Michigan Film,
LLC v. Michigan Film Office, Court of Appeals of Michigan, 313243, 4/22/2014.
Withholding & Tax evasion. The Minnesota court of appeals has ruled that the owner of a store was
properly convicted of 35 counts of tax evasion for failing to file any withholding or tax
returns with the state. The evidence at trial showed that the defendant’s accountant had
to struggle to get the defendant to give her information she needed to file returns. She
testified that the defendant never asked her about the status of his returns or showed
concern about missing deadlines. But on cross examination, she also testified that the
defendant had asked her to file his personal and business taxes, and that he never asked
her not to file them. She also agreed that the defendant had eventually given her every record requested.
Though she testified that she and appellant “never talked about preparing sales tax,” she admitted that he
did ask her to “take care of everything that had to do with his business and personal taxes.” Other
evidence at trial (including testimony of the defendant’s girlfriend) showed that the defendant knew that
taxes were not being paid. The defendant argued that circumstantial evidence was insufficient to prove
willfulness, the only element in dispute at trial. Under state law, when a person knows of a tax obligation,
knows that he or she has failed to satisfy the obligation when required, but has no purpose to evade or
defeat a tax in the future, the person is guilty of a gross misdemeanor. However, a felony violation occurs
when a person knows of a tax obligation, has failed to satisfy the obligation when required, and the failure
is accompanied by a purpose to attempt evasion of the tax obligation both presently and in the future.
Here, the evidence showed that while the defendant saw to it that amounts for federal withholdings,
FICA, Medicare, and state withholdings were withdrawn from his employees’ paychecks for each pay
period, those amounts were never paid over as required. He also collected sales tax from customers and
deposited those funds in his own bank account. He then withdrew funds from that account for personal
use. Under these circumstances, the court concluded that the only reasonable inference was that the
defendant knowingly and intentionally failed to satisfy his tax obligations. The court also rejected the
defendant’s claim that there should have been only one count of evasion given that the behavior here
involved a single incident carried out over an extended period of time. The court disagreed, noting there
were three different types of violations proved for each year: failure to file a return for or pay 1) income,
2) payroll withholding, and 3) sales tax. Each violation for each year was a separate behavioral incident
because each involved a different type of tax with a different filing date and with a different payment
deadline. Nor was the court persuaded that the sentence imposed by the district court failed to properly
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consider the fact that the defendant fully paid the taxes owed, especially given that the payment was
accomplished by the state’s attachment of the defendant’s bank accounts, and given that most of the
unpaid tax was deducted from employees’ wages or collected from retail customers as sales tax. State of
Minnesota v. Beattie, Court of Appeals of Minnesota, A13-1099, 4/28/2014.
Amounts paid as a “result of playing a slot machine.” The Pennsylvania Supremes
have reversed the lower courts and held that a casino may subtract cash and non-cash
awards paid to patrons as promotions based on their slot-machine activity in
determining taxable gross terminal revenue (GTR). During the period at issue, GTR
was defined as the total of the “wagers received by a slot machine” minus specified
reductions for amounts paid out to patrons “as a result of playing a slot machine.” The
courts below had concluded that deductible awards had to be the result of “winning.”
The court rejected this interpretation; the court also found it could not rely on the use of the term “slot
machine” to limit awards to those tied to the algorithm used in the machine to determine payouts. Nor
was the court convinced that just because payouts made directly from the machine were automatically
reported, that it was the legislature’s intent to limit the awards to those amounts, especially since casinos
are obligated to keep other financial and accounting records and can use those records to substantiate
reporting. Still, the court was not convinced that the awards here, given out to patrons of the slot
machines generally, were clearly the result of “playing a slot machine.” The court therefore turned to
rules of statutory construction applicable to tax statutes and concluded that the provision for subtraction
of awards and payouts should be treated as exclusions from tax, and thus interpreted strictly in favor of
the casino. The court also considered the fact that casinos are allowed a “comp exclusion” for personal
property distributed to a patron as some evidence that the legislature intended gaming facilities to be
allowed to exclude such promotional amounts from the tax base without requiring those amounts to be
directly tied to the play of a specific slot machine at a specific time. Nevertheless, the court also
concluded that the awards in this case must result, at least indirectly, from playing slot machines, and
determined that factual issues necessary to determine whether this was the case had not been fully
addressed below. Greenwood Gaming and Entertainment, Inc. v. Commonwealth of Pennsylvania,
Supreme Court of Pennsylvania, 50 MAP 2012, 4/28/2014.

Property Tax Decisions
Property tax exemption, same-sex couples, & state equal protection clause. The Alaska Supreme
court has ruled that a property tax exemption granted for homes owned and occupied by opposite-sex
married couples, but not same-sex domestic partners violates equal protection under the state constitution,
applying the rational basis standard. (The court had previously ruled that same-sex spouses could not be
denied certain employment benefits.) The court determined that an amendment to the state constitution
limiting marriage to opposite sex couples did not override the application of the equal protection clause.
The state essentially argued that under the marriage amendment, same-sex couples were not similarly
situated. The court rejected this argument as irrelevant since the marriage amendment simply denied the
status of marriage to same-sex couples, not all of the possible benefits of marriage, or the equal protection
of state laws. The court concluded that because same-sex partners could not marry, the limitation of the
tax exemption granted benefits to a class of persons who could achieve a particular status and denied
them to another class of persons who could not. The state argued that the difference in treatment was
based not on marital status, but on long-standing distinctions between types of property interests (tenancy
in common versus tenancy by the entirety). The court rejected this argument noting that marital status was
the only distinction drawn under the exemption and even if the distinction turned on a type of property
ownership, that ownership was available only to married couples, making this a distinction without a
difference. There court also concluded there was no basis for distinguishing same-sex couples solely on
the basis that they were not married—given that they were not allowed to marry. The couples were in
long-term committed relationships involving shared ownership and combined finances. Therefore, for
purposes of analyzing the effects of the exemption program, the court held that committed same-sex
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domestic partners who would enter into marriages recognized in Alaska if they could were similarly
situated to those opposite-sex couples who, by marrying, have essentially entered into domestic
partnerships formally recognized in Alaska. The court then applied a three-part sliding-scale test under
the state constitution’s equal protection clause, which it also noted provided more protection than the
federal equal protection clause. The court found that minimum scrutiny applied and that the governmental
interests at stake—cost control, administrative efficiency, and encouraging opposite-sex couples to
marry—were legitimate. It concluded, however, that the classification at issue bore no relationship to
those interests. Cost was never sufficient to justify a violation of equal protection, the court noted, and
administrative efficiency could be achieved easily enough. Nor did the state provide any explanation for
how denying benefits to couples who cannot marry would promote marriage in couples who can. Alaska
v. Schmidt, Supreme Court of Alaska, S-14521, 4/25/2014.
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